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Mergers	and	acquisitions:	anything	new	under	the	Sun?	(from the Volume Editor)
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legitimacy	and	a	method	of	introducing	a	hearing	to	an	antitrust	proceeding	as	an	obligatory	
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Summary: The article concerns issues regarding the possibility of conducting oral hearings as part 
of Polish merger control proceedings conducted by the President of the Office of Competition and 
Consumer Protection. The subject of this article is the possibility and legitimacy, as well as the way 
of introducing an oral hearing into antitrust proceedings concerning merger control as an obligatory 
element of these proceedings. 
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Summary: A vehicle blind spot, that is, an area that cannot be seen in a car mirror. This article 
claims that, despite the development of the EC’s and CJEU’s case law, gun-jumping consisting 
of a partial contribution to the change of control is a blind spot of EU merger control. The CJEU 
explained that the key criterion for the assessment of the standstill obligation is the lasting change 
of control, but it also encompasses said partial contribution and this leaves a wide margin of 
interpretation. EC’s decision practice does not so far allow for anticipating behaviour that would be 
considered as gun-jumping. The article also discusses the Polish NCA’s experience in gun-jumping 
and considers gun-jumping in relation to the creation of a joint-venture as a blind spot. 
Key	words: gun-jumping; merger control; lasting change of control.
JEL: K21
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Summary: The article aims at comparing inspections and searches, two procedures used by the 
UOKiK President to obtain evidence of anticompetitive practices. The paper does not provide an 
exhaustive description of these two institutions but rather, it shows them from the point of view 
of their significant similarities and differences. The analysis is limited to antitrust cases where 
the two discussed tools play an incomparably greater role than in consumer cases where their 
application is rare. 
Key	words: inspection; search; procedural guarantees; right to be heard.
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Summary: In this article, the authors analyze the legal aspects of using the state aid instrument 
within the Polish Investment Zone for technology transfer to SME companies. In the opinion of 
the authors, granting public aid to entrepreneurs operating on the basis of a decision on support, 
implementing new investment projects in support areas, should be an incentive not only for the 
implementation of projects, but also to create conditions for the sharing of technological solutions 
with contractors and subcontractors. An appropriate modification of the regulations on the Polish 
Investment Zone may constitute an element of intensification of technology transfer on the investor–
contractors line, in particular SME companies would be the potential recipient. In addition, the 
authors analyze the chances of implementing their de lege ferenda conclusions in the context of 
the benefits of absorbing Industry 4.0 solutions – the fourth industrial revolution.
Key	words:	industry 4.0; research and development; technology transfer; tooling; Polish investment 
zone; qualitative criteria; tax incentives; European development strategy.
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V. Impact on the EC’s practice
 1. Case Altice/ PT Portugal
 2. Case Canon/ Toshiba Medical Systems Corporation
VI. Summary and conclusions
Summary:	The purpose of this article is to discuss the judgment of the CJEU of 31 May 2018 in 
case C-633/16, Ernst & Young P / S v. Konkurrencerådet due to its significance for the qualification 
of specific behaviors of the merging-parties within the broadly understood gun-jumping practice. 
According to the judgment, the approach of the CJEU to the scope of the standstill obligation, 
as well as to other anti-competitive cooperation of entrepreneurs at the stage preceding the 
implementation of the concentration, will be presented. The above mentioned issues will be then 
analyzed and commented on. Furthermore the article will explore the impact of the judgment on 
the European Commission’s decisional practice. As the summary, some conclusions resulting from 
the judgment of the CJEU will be drawn, which should be considered in future M&A transactions.
Key	words:	gun-jumping; merger control; standstill obligation.
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III. National context of an application of the amended Gas Directive 
IV. Jurisdiction of a national authority and a requirement of the completion of infrastructure
V. Nature of the term “until 24 May 2020” and the powers of the national authority
VI. Summary
Summary: The decisions of the German regulator, Bundesnetzagentur, announced in the second 
half of May 2020, regarding the derogation from EU rules of the common gas market for Nord 
Stream and the refusal to grant it to Nord Stream 2, are a consequence of the amendment to the 
Gas Directive adopted on 17 April 2019, which is in line with a wider context. They contribute to 
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the discourse on the validity of the EU regulatory regime in time and space, and also constitute 
an important example of the complex application of procedural and substantive law in the case 
of episodic regulation. They are accompanied by CJEU decisions rejecting the complaints of 
Nord Stream companies against the amendment to the Gas Directive and the announcement 
of procedural orders by the arbitral tribunal examining Nord Stream 2 AG’s complaint against 
the EU, co-determining the multilevel enforcement of EU law.
Key	words: derogation; energy solidarity; Gas Directive; Nord Stream; regulatory exemption.
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in	case	no.	261/20	Facebook
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IV. Commentary 
Summary:	The article presents a thread of a decision of the Italian competition and consumer 
protection authority and of a judgment of the administrative court deciding the case on an appeal, 
regarding the acknowledgement of the economic value of data provided to Facebook by users 
subscribing to its service. The court confirmed the AGCM’s finding that data have such economic 
value and, therefore, the transaction of service subscription is mutual and, further, it creates 
certain operator’s obligations towards the user treated as a consumer. It is the first instance of 
such a decision of an authority or of a court of an EU Member State. 
Key	words:	consumer law; consumer; consumer agreement; value of data; personal data.
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